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Honc KoNG 2020: THE DOWNFALL OF «ONE COUNTRY TWO SYSTEMS»”
Sheldon Wong

Asia Maior — An Italian think tank on Asia
asiamaior@gmail.com

In this watershed year the Hong Kong Special Autonomous Region (HKSAR) was
Sfundamentally reshaped by the concatenation of two major events, namely COVID-19
and the roll out of the National Security Law (NSL). While Betjing had already set
i train advanced plans for the «second takeovers, with mass protest snuffed out the
arrival of the global pandemic provided perfect subterfuge for ushering in the NSL.
The law effectively ended the city’s <high degree of autonomy», belying the strategic
gamble behind One Country Two Systems (OCTS) that Hong Kong would change
China before China changed Hong Kong. As the reification of the central govern-
ment’s «comprehensive jurisdiction» the NSL acted as a vehicle for the institutional
and constitutional repurposing of OCTS towards a system of direct rule, adding to the
statute books four capacious new criminal offences qua instruments of lawfare and
psychological warfare. Having rolled back the separation of powers through executive
capture, co-opting the police and subduing the legislature, a full-frontal assault was
launched on the city’s independent judiciary. By the end of the year; OCTS had been
hollowed out to the point of existing in name only to legitimise the exercise of raw
political power. If not already dead, it was moribund. While reactive measures such
as sanctions, lifeboat policies, human rights scrutiny and moral suasion manifestly
failed to deter a more assertive Beijing under Xi Jinping from exploiting what it per-
cetved to be a closing window of opportunity to pursue revisionist objectives in Hong
Kong, the second handover shaped wider regional and global geopolitics, deepening
the strategic competition between China and the US and its allies with some describ-
ing events in Hong Kong as the trigger for a «new cold war».

Keyworps — Hong Kong; China; National Security Law; One Country Two
Systems; Comprehensive Jurisdiction; Direct Rule.

A list of the acronyms used hereafter; together with their full version, can be found at
the end of this article.

* Relevant terms and expressions are reported in English followed by a tran-
scription in Chinese characters. Traditional characters are used for terms and state-
ments drawn from Hong Kong sources, while simplified characters are used for terms
and statements drawn from Chinese sources. Given the lack of a standardised system
for proper nouns, people’s names and place names are transliterated either in Wade-
Giles or in Jyutping (for Cantonese sources), following their most common usage.
Proper nouns from the PRC are transliterated in Hanyu Pinyin.
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SHELDON WONG

1. Introduction

This essay explores the developments which occurred in the Hong Kong
Special Autonomous Region of the People’s Republic of China — hereafter
HKSAR - in the fields of law, politics, Pekingology, the domestic economy
and international politics in 2020, with an emphasis on the impact of the
«Law of the People’s Republic of China on Safeguarding National Securi-
ty in the Hong Kong Special Autonomous Region» (H7#E A [&ILAN [ 7 itk
RERIAT B 458 X 22 457, NSL) on «One Country Two Systems» (— B
ffll, OCTS).! The first section, charting the incubation of the NSL, consists
of three segments. The first examines Beijing’s anaemic Hong Kong policy
and elite drivers of the NSL to peak behind the bamboo curtain in Zhong-
nanhai (F'F¥#F). The second segment shows how the coronavirus (COV-
ID-19), which spread to the HKSAR from Wuhan, extinguished the anti-ex-
tradition protests, clearing the way for a mass campaign in Hong Kong to
roll out the NSL covered in the third segment. The second part of the essay
then assesses in three segments the profound institutional and constitution-
al changes to OCTS and the content of the NSL in that order. Building on
this foundation, the third section describes how the NSL has insinuated
itself into all four corners of Hong Kong society, analysing in as many seg-
ments the repercussions for freedom of speech in the media and the acad-
emy, the legislative branch, law enforcement and the judiciary. While the
previous sections concentrated on political and legal developments in the
HKSAR, the final section concludes by situating these developments within
a broader two-part discussion of international politics and economics based
on official data and forecasts.

2. Beijing’s Hong Kong policy: eradicating two types of virus

Two major events shaped the Hong Kong Special Autonomous Region’s
(HKSAR) trajectory in 2020. The first was the global coronavirus pandemic
(hereafter COVID-19) which brought an abrupt end to the anti-extradition
street protests that had been branded as a «political virus» having con-
vulsed the city since the second half of 2019. The second was the NSL,
the unilateral imposition of which by Beijing breached the OCTS firewall
around Hong Kong’s rule of law and, under the cover of COVID-19, pro-

1. The Sino-British Joint Declaration provides the framework for OCTS, out-
lining the «basic policies of the PRC regarding Hong Kong» (for full text see: https://
www.cmab.gov.hk/en/issues/joint3.htm). In essence, OCTS granted the HKSAR a
«high degree of autonomy» for 50 years after Hong Kong was returned to China
such that Hong Kong would retain the capitalist economic system, its own currency,
its legal system, legislative system and the same basic human rights and freedoms at
least until 2047.
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Honeg KonG 2020

vided new tools of «lawfare» for an accelerated round of repression rolling
back fundamental rights and freedoms and institutionalising a policy shift
towards direct rule.

2.1. Drivers of the NSL

For two decades after the handover in 1997, Beijing had struggled to
assert control over Hong Kong indirectly through the institutional frame-
work of OCTS. It inherited a «liberal autocracy with multi-party elections»
that favoured smaller parties in the Legislative Council (LegCo) and prohib-
ited the Chief Executive from having any party affiliation. This in turn ren-
dered the task of building a stable governing coalition practically impossible
for any incumbent, whether elected or selected. After reneging on the Basic
Law’s democratic reform pledges for 2007, Beijing became increasingly reli-
ant on a clientelist network centred around the Liaison Office of the Central
People’s Government of the Hong Kong Special Autonomous Region (715
N BRI B R AT X e 754 ==, the Liaison Office). That patronage
network leveraged United Front Work (4ifi§ T.1F) to co-opt civil society, busi-
ness and professional elites to control LegCo and Chief Executive elections.
However, a lack of popular accountability engendered a series of high-profile
miscalculations culminating in the anti-extradition protests of 2019, which
brought into sharp-focus the shortcomings of indirect rule.?

The exercise of Beijing’s «comprehensive jurisdiction» (2T ¥HH)
that emerged more fully in the NSL as a solution to this impasse was first
asserted in a white paper released by the State Council in June 2014. The
white paper instrumentally redefined the Basic Law as a tool of direct control
primarily through the exercise of an unlimited power of constitutional in-
terpretation by the Standing Committee of the National People’s Congress
(NPC), China’s rubber stamp parliament; and characterised Hong Kong’s
fiercely independent judiciary as administrative officers subservient to the
exigencies of national security.” Against this backdrop at the height of the
protests in July 2019 the Politburo (B /7) met to decide the fate of OCTS.*
Formulations from that meeting trickled into the state media and from Sep-
tember the Minister of Public Security, Zhao Kezhi (# 7 &), appeared in
Hong Kong system meetings as «deputy chair» (&]411) of the Hong Kong

2. For discussion of a «liberal democracy with multiparty elections» see: Eliza
W. Lee, ‘United Front, Clientelism, and Indirect Rule: Theorizing the Role of the
«Liaison Office» in Hong Kong’, The Journal of Contemporary China, Vol. 29, No.125,
2019, pp. 763-75.

3. PRC Information Office of the State Council, * {—E ) 7EFHERHI1T
EX S5 E 45 (The Practice of the «One Country, Two Systems» Policy in the
Hong Kong Special Administrative Region), 10 June 2014 (http://www.scio.gov.cn/tt/
Document/1372801/1372801.htm).

4. Sebastian Veg, “The «Restructuring» of Hong Kong and the Rise of Neostat-
ism’, Tocqueville 21, 27 June 2020.
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and Macau Affairs Leading Small Group ("1 8 T/E415: /N4, portend-
ing the elevated role of national security concerns in Beijing’s Hong Kong
policy.” By 31 October 2019, the 4" Plenum of the 19" Central Committee
passed a resolution containing a blueprint for the NSL.® Changes emerged
on the ground in January and February 2020 with a reshuffle of the heads
of two major bureaucracies, namely the Liaison Office in Hong Kong and
the Hong Kong and Macau Affairs Office (HKMAO) in Beijing, reflecting
their incompetent handling of the extradition law. Unlike outgoing officials
Zhang Xiaoming (7kH¢M]) and Wang Zhimin (EF ), their replacements
Luo Huining (3% 7*) and Xia Baolong (¥ % #) have no experience of
Hong Kong affairs. Instead, they are Xi Jinping loyalists with a track record
of ruthless enforcement.” It thus seems likely that the NSL was intended to
be adopted by the NPC in March within the usual time frame of the Tiwo
Assemblies (H£3), but COVID-19 would intervene.

2.2. The two viruses

In retrospect, statistics tend to confirm Hong Kong’s relatively effective in-
stitutional and community response to COVID-19. With a population of
7.5mn, in 2020 there were 8,847 cases and 148 deaths without any full-scale
lockdowns.® This may be ascribed to the experience of the SARS epidemic
in 2003, which provided a policy template for adopting efficient measures
in the early stages of the pandemic.® However, from the outset health policy
was politicised and it was unclear whether immigration decisions pertinent
to public health policy were made locally or in Beijing. While Hong Kong
continued to allow direct flights from Wuhan in early February, neighbour-
ing countries such as Vietnam and the Philippines responded by banning all
flights from Hong Kong.'” HKSAR Chief Executive Carrie Lam’s refusal to
close the border with China triggered the first medical strike in the history

5. Naito Hiroko, ‘Legalization of the Chinese Communist Party’s governance
over Hong Kong’, Journal of Contemporary East Asia Studies, Vol. 9, Issue 2, 2020, p.10.

6. rpA GO T R S e [ R € 2 T SO BEHEE [ 56 AR R AN B
Re JULARALZT T B KR ) ¥ 2 (Important Miscellaneous Decisions of the Central
Committee of the Chinese Communist Party on Upholding and Improving the Sys-
tem of Socialism with Chinese Characteristics to Advance the System of National
Governance and Modernise Governance Capacity), Xinhua, 5 November 2019, see
Par. 12 (2).

7. Willy Wo-Lap Lam, ‘Beijing’s Appointment of Xia Baolong Signals a Harder
Line on Hong Kong’, China Brief, Vol. 20, Issue 4, 28 February 2020.

8. Real-Time Dashboard, LKS Faculty of Medicine School of Public Health, 1
January 2021 (https://covid19.sph.hku.hk).

9. Samuel Y.S. Wong, Kin On Kwok & Francis K.L. Chan, ‘What can countries
learn from Hong Kong’s response to the COVID-19 pandemic?’, Canadian Medical
Association Journal, Vol. 192, Issue 19, May 11, 2020.

10. ‘Hong Kong Tightens Border as Medical Workers Call for Shutdown’, New
York Times, 3 February 2020.
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of Hong Kong, in which 10% of hospital workers struck for four days from
3 February.!! Luo Huining sardonically ridiculed the strikers as «a political
form of the coronavirus».'? He would subsequently claim that the NSL had
averted a «colour revolution» in Hong Kong," although in fact it was the
coronavirus that miraculously quelled the mass unrest.

Sweeping emergency powers for managing the pandemic created op-
portunities for repression through the selective enforcement of COVID-19
regulations, for example, targeting students, pro-democracy politicians and
«yellow restaurants», namely eateries frequented by consumers sympathetic
to the anti-extradition protest movement.'* In May when new COVID-19
cases flatlined and social distancing measures were relaxed, outdoors emer-
gency measures were temporarily extended to 4 June, as a result of which
the annual candlelit vigil for the victims of the 1989 Tiananmen Incident
was symbolically cancelled for the first time in 17 years.'> Conversely, amidst
tightening COVID-19 restrictions on National Day, unhampered by police
pro-Beijing groups marched en masse through one of Asia’s most densely
crowded shopping districts.!® With mass protest extinguished and the atten-
tion of the international community focused on fighting the pandemic, the
road was cleared for the national security juggernaut to roll into Hong Kong.

2.3. A national security campaign

In the grip of the pandemic, pro-Beijing groups explored new means of mo-
bilising local support for the NSL. Junius Ho (fi] F 3£), a lawmaker linked in
the local media to the «721» triad violence in Yuen Long in 2019,"7 claimed

11. ‘Coronavirus: mandatory quarantine for all arriving in Hong Kong from
mainland China as city leader rebuts claims of slow response’, South China Morning
Post, 5 February 2020.

12. ‘HK troublemakers are a political virus: Luo Huining’, Radio Television Hong
Kong (RTHK), 20 February 2020.

13. ‘Beijing’s Liaison Office chief Luo Huining says security legislation ended
unrest in Hong Kong’, Hong Kong Free Press, 30 September 2020.

14. Elson Tong, ‘Explainer: After months of protests, is Hong Kong selectively
enforcing covid-19 laws?’, Hong Kong Free Press, 17 April 2020.

15. ‘Hong Kong police ban Tiananmen vigil for first time’, Financial Times, 1
June 2020.

16. ‘China National Day: Hong Kong police deploy in force, dozens arrested,
as hundreds defy protest ban’, Hong Kong Free Press, 1 October 2020.

17. On 21 July 2019, a white-shirted mob indiscriminately attacked civilians,
including black-clad protestors, elderly, children, lawmakers, journalists and a preg-
nant woman in and around the Yuen Long Mass Transit Rail station. The absence of
a police response despite advanced warning, thousands of phone calls from members
of the public and the presence of undercover police officers observing the violence
as it unfolded has triggered allegations about collusion between the police and local
triad gangs. For further information on the links with organised crime please see:
Elson Tong, ‘Explainer: The Yuen Long mob attacks and Hong Kong’s triads — why
do some consider the New Territories «lawless»?’, Hong Kong Free Press, 27 July 2019.
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that Alliance 23, a newly established organisation supporting the enact-
ment of national security legislation under Article 23 of the Basic Law, had
garnered over Imn signatures online, although only 23% of participants
self-reported as living in Hong Kong. Extrapolating from 1,400 signatures
collected at 36 locations, which also distributed free masks and hand-wash,
Ho estimated that with 300 booths another 2mn signatures could be col-
lected.” On 1 June, chair of Alliance 23 and NPC Standing Committee
(NPCSC) member Tam Yiu-chung (##M#5%) duly delivered a petition with
2.93mn signatures supporting the NSL to the Liaison Office."

In May the volume of the national security campaign was amped up
ahead of the third session of the 13" Committee of the Chinese People’s
Political Consultative Conference (F1[E ANREGAPIE 21, CPPCC). The
HKMAO labelled last year’s «black violence» a «political virus» (B £),%
eerily echoing the «ideological virus» metaphor used to justify repression in
Xinjiang.?! In his speech opening the CPPCC, Wang Yang (7E£¥¥), CCP Pol-
iburo member with responsibility for United Front work, called for improv-
ing OCTS but omitted the usual references to Hong Kong’s «high degree
of autonomy» (=i Hifi). The 2020 session featured a prominent role for
HKSAR delegates, including former Financial Secretary Henry Tang (J# 3%
) who painted a dystopian vision of a nascent terrorist threat. According
to Tang, that threat had emerged because of legal loopholes, which had
been exploited by external forces and opposition politicians to foment vio-
lent chaos.? After the biggest fall in the Hang Seng Index in 5 years,* the
vice-premier and Politburo member with responsibility for Hong Kong af-
fairs, Han Zheng (% 1E), sought to assuage concerns by assuring the CPPCC
that the NSL will only target «a small group of people».?*

On 28 May the NPC decided by 2,878-1 to authorise the NPC Stand-
ing Committee (NPCSC) outside of the usual two sessions timetable to

18. ‘Lawmaker hails 1 million-strong petition urging national security law, but
most signatories not Hong Kong-based’, Hong Kong Free Press, 16 March 2020.

19. ‘Nearly 2.93 mln HK residents show support of national security legislation
by signing Petition’, Xinhua, 2 June 2020.

20 BEFBERAHIE R E A R — HARR, FS—HAT  (HKMAO
Spokesman: Hong Kong cannot be Peaceful until it Eliminates «Black Violence»), 6
May 2020 (http://www.xinhuanet.com/gangao/2020-05/06/c_1125947767.htm).

21. Sheena Chestnut Greitens, Myunghee Lee & Emir Yazici, ‘Counterterrorism
and Preventive Repression: China’s Changing Strategy in Xinjiang’, International Se-
curity 2020, Vol. 44, Issue 3, pp. 42-3.

22. John Dotson, “Themes from the CPPCC Signal the End of Hong Kong
Autonomy — and the Effective End of the «One Country, Twwo Systems» Framework’,
China Brief, Vol. 20, Issue 10, May 29, 2020.

23. ‘Hong Kong stocks dive on China’s plans for security law’, Financial Times,
22 May 2020.

24. “Tio Sessions 2020: Hong Kong national security law will only target «<small
group of people», Vice-Premier Han Zheng says as Beijing hits back at critics’, South
China Morning Post, 23 May 2020.

152



Honeg KonG 2020

directly enact the NSL, thereby circumventing the HKSAR legislature.?
Constitutional lawyers, including Johannes Chan (J3C#), offered erudite
opinions. For example, Chan pointed out that invoking Article 18 to enact
national security legislation for insertion into Annex III of the Basic Law
was unconstitutional because that article was never intended to be a mecha-
nism by which the NPC could legislate directly for Hong Kong; and that so
doing also breached Article 23, which empowered Hong Kong to enact na-
tional security laws «on its own». However, by then the Basic Law had already
become politically irrelevant in the face of the national security juggernaut
bearing down on the city.?

Hong Kong’s oligarchs duly lined up with varying degrees of enthusi-
asm to express support for enacting the NSL,” which Li Ka-shing (455 ##)
described as a «mission-critical task» for long-term stability* and Peter Woo
Kwong-ching (5= Y1) hailed as essential in «the new cold war».?* Retired
Court of Final Appeal judge, Henry Litton CBE, was galvanised to persuade
the legal profession of the necessity for the NSL without which Hong Kong
was vulnerable to exploitation «as a proxy for a wider power conflict». Re-
peating the familiar terrorism and Cold War framing, Litton controversially
called for «radical changes at all levels ..., no less than in the judiciary».*
And despite the fact that the drafting of the NSL was conducted secretly
without public consultation, the HKSAR government poured HK$ 7mn into
advertisements promoting a law the contents of which it had not seen.”!
Multinational companies maintaining a studious silence such as HSBC were
punished: the bank’s stocks plummeted by 3% after it was singled out by
former Chief Executive C.Y. Leung.*

25, A ANRRER SR T LA A i b AT BUX e [ 5K 22 4x IR i 2
MHATHLHI )P E (‘Establishing and Improving the Legal System and Enforcement
Mechanisms for Hong Kong to Safeguard National Security’), Xinhua, 28 May 2020.

26. Johannes M.M. Chan, ‘Five Reasons to Question the Legality of a National
Security Law for Hong Kong’, Terfassungsblog, 1 June 2020.

27. Alison Tudor-Ackroyd & Chad Bray, ‘What HSBC and Cathay Pacific’s bow
to Beijing on Hong Kong national security law tells investors about management in
political crises’, South China Morning Post, 4 June 2020.

28. ‘FiEi: Bk RIERE T ERENIET/ER (‘Li Ka Shing: Legislat-
ing for National Security Will Positively Foster Long Term Stability’), Ta Kung Pao,
27 May 2020.

29. ‘National security law: Hong Kong tycoon Michael Kadoorie backs legis-
lation but urges government to secure public approval’, South China Morning Post, 5
June 2020.

30. Henry Litton, “‘Why Beijing’s national security law for Hong Kong deserves
the full support of the judiciary and lawyers’, South China Morning Post, 1 June 2020.

31. ‘Hong Kong spends almost HK$7m of taxpayers money on promoting
security law; «One-way brainwashing», says democrat’, Hong Kong Free Press, 26
June 2020.

32. ‘Former HK leader calls out HSBC following UK criticism of security law’,
Reuters, 29 May 2020.
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The chilling effect was felt even before the NSL came into force, aug-
mented by the opacity of the drafting process and a blackout of reliable in-
formation. The first high-profile casualty was former Chief Secretary Anson
Chan who announced her retirement from politics, provoking shrill editori-
al tirades in state media taunting the 80-year-old ex-No.2 that «traitors» will
not «escape judgment day».* In quick succession, pro-democracy and local-
ist groups Demosistd, the Hong Kong National Front and Studentlocalism
disbanded and two prominent activists Nathan Law and Wayne Chan fled
the city.** Shortly before promulgation of the NSL, social media users fran-
tically scrubbed accounts to delete traces of political content foreshadowing
a rising tide of self-censorship.?® Approved 162-0 by the NPCSC, the Chi-
nese text of the NSL was finally revealed at 11pm on 30 June, just one hour
before it came into effect.’® While HKMAO officials heralded the «birthday
gift» as «a Sword of Damocles hanging over the heads of people threatening
China’s national security»,’” the last governor of Hong Kong lamented that
OCTS had come to an end.? Despite the chill, however, in pointed contrast
to market reaction to the NPC decision in May, for the next three days stocks
soared as hot money flowed into Hong Kong from China and abroad to
pump up the Hang Seng by 697 points.*

3. The second handover, one country one system begins

The farcical spectacle of police unfurling purple banners, warning protes-
tors to disperse or risk violating the NSL, captivated media attention on 1
July, <HKSAR Establishment Day».** However, far more potent for the pur-
pose of instilling fear qua instrument of lawfare and psychological warfare

33. ‘Chinese state media warns Hong Kong’s former No. 2 «retiring from poli-
tics» won’t be the end’, Apple Daily, 27 June 2020.

34. ‘Hong Kong national security law: future of city’s localist movement hangs
in balance as groups disband, activists quit or flee city’, South China Morning Post, 30
June 2020; ‘National security law: those convicted could face life imprisonment as
Beijing holds meeting to finalise bill set to be passed imminently’, South China Morn-
ing Post, 28 June; ‘Nathan Law «fled HK on eve of security law», Standard, 3 July 2020.

35. ‘Hongkongers, spooked by Beijing’s new national security law, are scrub-
bing their digital footprints’, South China Morning Post, 7 July 2020.

36. Despite the fact that Hong Kong is officially a bi-lingual jurisdiction, the
NSL has no official translation, which raises rule of law issues with respect to the law’s
accessibility.

37. ‘National security law is a special gift for HK’s 23rd anniversary of return’,
China Global Television Network (CGTN), 1 July 2020.

38. ‘One Country, Two Systems is over: Chris Patten’, RTHK, 30 June 2020.

39. “fEfE [-LEIL ] JESHESETAfR  (‘Hang Seng’s «July Bounceback», Ten-
cent HKEX Soar’), Sing Tao Daily, 3 July 2020.

40. ‘Hong Kong’s New Weapon Against Protesters: A Purple Warning Flag’,
New York Times, 2 July 2020.
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were the thousands of national flags that sprouted up overnight along the
main thoroughfares. Whereas less skilful authoritarian regimes may have
hoisted something more macabre atop lampposts, plastic red flags whose
desecration is punishable by up to 3 years’ imprisonment sent a provoca-
tively powerful signal. The following three subsections provide an overview
of institutional and constitutional restructuring and the content of the NSL
in that order. They will outline the fundamental repurposing of OCTS as
part of the shift towards direct rule from Beijing, amounting to the begin-
ning of a policy of One Country One System in all but name as a prelude to
analysing the implementation of the NSL in the next section.

3.1. Institutional restructuring, the «four-layered wedding cake»

As well as greenlighting PRC intelligence agencies to set up offices and
conduct operations overtly, the NSL establishes a series of institutions that
extend Beijing’s influence directly into heart of the executive and judici-
ary, reflecting its deep-seated mistrust of the HKSAR government. Politi-
cal scientist Andrew Nathan described the institutional restructuring as a
«Four-Layered Wedding Cake».*! At the base is the Committee for National
Security (478 5 %2 4x % B &), which is nominally chaired by the Chief Ex-
ecutive but supervised and controlled by a Beijing-appointed advisor, Luo
Huining.*? Proceedings of the Committee for National Security — which
runs national security units within the police force (%75 A8 B 5 2 4> 50
['], the Department for Safeguarding National Security), the Department
of Justice (BUR] B 2 4048 L4445 51, the National Security Crimes
Prosecution Division) and the Immigration Department, and is involved in
the appointment of judges to hear NSL cases — are secret and its decisions
are not amenable to judicial review.* Article 43 of the NSL and its Imple-
mentation Rules grant sweeping powers to the Department for Safeguard-
ing National Security to conduct warrantless searches, to intercept com-
munications, freeze assets and confiscate travel documents and to require
internet service providers and suspects to delete information — all without
court authorization.

The second layer comprises the Office for Safeguarding National
Security (AEF# % %424 #), which is funded by the central government
and staffed by the Ministry of State Security (ElZ2¢4=#) and the Minis-
try of Public Security (A% #6). The Office exercises extensive powers of

41. Hong Kong Democracy Council, “Tele-Press Conference Responding to
New National Security Law in Hong Kong’, 30 June 2020.

42. ‘Liaison office director Luo Huining appointed national security advisor to
HK’, Global Times, 3 July 2020.

43. NPC, ‘e N RILHIE F bR i 4T BUX 487 [ X 22 4275 (Law of the Hong
Kong Special Administrative Region of the People’s Republic of China on Safe-
guarding National Security: http://www.npc.gov.cn/npc/c30834/202007/3ae94fae8ae-
c4468868b32{8cf8e02ad.shtml), see Articles 12, 13, 15, 16, 17, 18, 43, 44.
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intelligence collection and analysis and for the management of diplomat-
ic missions, NGOs and the media.* Zheng Yanxiong (A JEHE), a Canton-
ese-speaking hardliner who earned his spurs suppressing villagers protest-
ing landgrabs in Wukan, Guangdong, was appointed head of the Office
for Safeguarding National Security.* Zheng promptly proceeded to req-
uisition a four-star hotel in Causeway Bay as temporary headquarters for
the Office for Safeguarding National Security.*® Given the Department for
Safeguarding National Security is empowered to employ PRC agents and
mechanisms are established for coordination with the Committee for Na-
tional Security and Office for Safeguarding National Security,"” Ministry of
State Security and Ministry of Public Security personnel also likely exercise
enforcement powers.* While Office for Safeguarding National Security
staff are technically bound to observe local and national laws, when acting
in the course of duty they are not subject to the jurisdiction of Hong Kong
police or courts.*

With the Committee for Safeguarding National Security and Office
for Safeguarding National Security both reporting directly to Beijing, a
third, air-tight layer of control is built in through Article 55, which provides
for de facto extradition to the Mainland without procedural safeguards. This
applies to «complex cases» involving foreign or external elements, where
the local government is unable to enforce the NSL or if there is a major,
imminent threat to national security.”” In such cases, PRC criminal law, in-
cluding the death penalty, applies.®! Finally, Article 65 adds a forth layer
of control by vesting the final power of interpretation of the NSL in the
NPCSC rather than HKSAR courts.

3.2. Constitutional restructuring, «national security constitution»

While there is debate among lawyers as to the constitutional effect of the
NSL, with activists and practitioners momentarily more optimistic or at
least seeking to preserve, if not push, the envelope of rights and freedoms
still in existence under the Basic Law, a number of preliminary observations

44. Ibid, Articles 48-54.

45. ‘Hardliner will head agency in Hong Kong’, South China Morning Post, 4
July 2020.

46. ‘Hong Kong hotel transformed into national security office’, Hong Kong Free
Press, 8 July 2020.

47. Ibid, Articles 16, 53.

48. Peter Mattis, ‘Beyond Spy vs. Spy: The Analytic Challenge of Understand-
ing Chinese Intelligence Services’, Studies in Intelligence, Vol. 56, No. 3 (September
2012), pp. 47-57.

49. NSL, Article 50 cf 60 (1).

50. The Law of the People’s Republic of China on Safeguarding National Secu-
rity in the Hong Kong Special Administrative Region (English Translation for Refer-
ence), Xinhua, 30 July 2020.

51. ‘Not for us to say who could get death penalty: govt’, RTHK, 1 July 2020.
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can be made. According to the Dean of HKU Law Faculty, Fu Hualing ({# %
14, a basic law is technically superior to other national laws because of its
quasi-constitutional status.”® However, coining the term «National Security
Constitution», Michael Davis persuasively argues that in effect the Basic
Law has been amended by the NSL because both are national laws and
under Articles 83 and 85 of the PRC Legislation Law, as a national law that
is more specific and adopted after, the latter will prevail over the former.
Moreover, given that the power of final adjudication of both laws is vested
in the NPCSC, a political organ of the Chinese legislature, if HKSAR courts
attempt to review the NSL for compliance with the Basic Law it is highly
likely that they will be overruled.* This view would tend to be borne out by
the fact that the NPC Decision of 28 May invoked a broad range of powers
under the Chinese Constitution, including powers to set up special admin-
istrative regions and decide the systems in place therein as well as to change
and revoke earlier NPCSC decisions, suggesting profound constitutional
reengineering was indeed intended.” For the avoidance of doubt, mainland
scholars have called for amending the Basic Law if it is inconsistent with
the NSL.%¢

3.3. NSL offences

The NSL creates four criminal offences, namely secession, subversion, ter-
rorism and collusion, together with inchoate offences for inciting, aiding or
abetting each offence, thus going well beyond the scope of Article 23 of the
Basic Law.”” These capacious offences are vaguely drafted with draconian
minimum sentences of 10 years up to life imprisonment for «grave» (B K)
transgressions. The NSL applies not only to acts committed by persons and
corporations in Hong Kong,” but also by virtue of sweeping extraterrito-
riality provisions to acts committed abroad, including by non-Hong Kong
permanent residents.” Rights to a fair trial are potentially undermined by
procedural provisions of the NSL, including the introduction of closed-door
trials without juries, a presumption against bail and because only judges

52. Fu Hualing, ‘A Note on the Basic Law and the National Security Law’, HKU
Legal Scholarship Blog, 12 August 2020.

53. Michael C. Davis, Making Hong Kong China: The Rollback of Human Rights
and the Rule of Law, Columbia University Press, 2020, p. 8.

54. Ibid, pp. 78-9.

55. See NPC, ‘Constitution of the PRC’, Articles 31, 62(2), 62(12), and 62(14),
(http://www.npc.gov.cn/zgrdw/englishnpc/Constitution/node_2825.htm).

56. Prof. Lin Feng speaking in HKU Webinar on ‘China’s National Security: En-
dangering Hong Kong’s Rule of Law?’ (https://video.law.hku.hk/webinar-book-talk-
cora-chan-and-fiona-de-londras-eds-chinas-national-security-endangering-hong-
kongs-rule-of-law-2020-hart-publishing).

57. NSL, Articles 20-30.

58. Ibid., Articles 31, 36.

59. Ibid., Articles 37-8.
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designated by the Chief Executive after consultation with the Committee for
Safeguarding National Security can hear national security cases.®

Further rule of law issues arise due to questions over compliance with
human rights and international legal obligations. Whereas Article 4 of the
NSL purports to guarantee rights and freedoms under the Basic Law, the
International Covenant of Civil and Political Rights (ICCPR) and the In-
ternational Covenant on Economic, Social and Cultural Rights, six special
UN rapporteurs took the unusual step of publishing a 14-page letter to the
Chinese government. The communiqué questioned the NSLs compliance
with international human rights obligations under the UN Declaration of
Human Rights and ICCPR due to the overly broad and imprecise drafting of
offences, the criminalization of free speech acts, interference with freedom of
assembly and a definition of terrorism that goes beyond that of the Security
Council by criminalising criminal damage not committed with the intent
to cause death or serious bodily harm.®! It is likely that many aspects of the
NSL do not comply with the Johannesburg Principles, which set internation-
al standards for drafting national security legislation, for example because
the law criminalises speech that is that not directly connected to or likely to
incite immediate violence.® As to compliance with the Joint Declaration, UK
Prime Minister Boris Johnson declared that the NSL was in «clear and seri-
ous breach» of paragraph 3 due to violations of the high degree of autonomy
of executive and legislative powers and independent judicial authority.®

In 2020 the courts adjudicated on only one NSL test-case for com-
pliance with the Basic Law. On 1 July the accused, Tong Ying-Kit (J#
), rode a motorbike displaying a flag bearing the protest slogan «Liberate
Hong Kong, Revolution of Our Times» GEE&HE, B {LHAr) around the
Wan Chai area and collided with a cordon of police officers as they fanned
out across the road to stop him. Tong was charged under the NSL with incit-
ing secession and terrorism. In a 51-page combined judgement of unprec-
edented length for what was essentially a bail application by the ordinary
standards of court reporting, the Court of First Instance took great pains to
stress coherence between the NSL and Basic Law and stated that its decision
would have been the same whether applying the common law or the NSL.%
It is impossible to know the reasons for refusing bail because the relevant
12 paragraphs of the judgment are redacted, but ultimately the application
was denied for what prior to the NSL would have been a charge of «furious

60. NSL, Articles 41, 46, 42, 44.

61. ‘UN Legal Experts Urge China to Review, Reconsider National Security
Law to Comply with Its International Obligations’, Human Rights in China, 6 Septem-
ber 2020.

62. Breach of principle 6, Article19 report, p. 9.

63. Foreign, Commonwealth and Development Office, UK, ‘Six-monthly re-
port on Hong Kong: 1 January to 30 June 2020’, p. 3.

64. Tong Ying Kit v HKSAR [2020] HKCFI 2133.
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driving», moreover the Court appears to place particular weight on people
«committed to certain radical ideologies ... presenting a higher than usual
‘risk of re-offending’». At the end of 2020, Tong languished in jail awaiting
trial to begin around mid-2021.%

4. Multiple organ failure: the cardiac arrest of OCTS

If COVID-19 left the body politic in suspended animation for the first half
of 2020, by the end of the year OCTS was on life-support. The NSL had an
immediate chilling impact, inducing widespread self-censorship as Beijing’s
proxies used new tools to consolidate direct rule. After pan-democrats re-
signed en masse pro-establishment groups assumed total control of LegCo
and in the second half of 2020 the campaign for «comprehensive jurisdic-
tion» trained its cross hairs on Hong Kong’s judiciary. The fourth section
thematically assesses the impact of the NSL in four parts, which in order
include its effect on the media and the academy, the legislature, law enforce-
ment and the security services, and finally the judiciary.

4.1. Clalling freedom of speech and academic freedom

To paraphrase UN High Commissioner for Human Rights Michelle Bache-
let, Hong Kong saw a rapid shrinking of civic space in 2020, especially after
the chilling effect of the NSL.% The goal was to consolidate Beijing’s control
over the media and the academy and instil a climate of fear and self-cen-
sorship so that, in the Orwellian words of Luo Huining, people will follow
the NSL «of their own free will».*” To this end a decapitation strategy was
deployed targeting prominent media tycoons, journalists and academics,
but which soon spilled-over beyond a «small group of people».

4.1.1. The media

In 2020 before the NSL came into effect, NGOs, academics and journal-
ists were banned from entering Hong Kong;* and government broadcaster
RTHK’s (Radio and Television Hong Kong) satirical news program «Headlin-

65. HKSAR v Tong Ying Kit [2020] HKCFI 2196, par. 15.

66. ‘UN rights chief warns Hong Kong national security law having «chilling
effect» on basic freedoms’, South China Morning Post, 9 December 2020.

67. ‘National security law starting to show its might’, RTHK, 4 December 2020.

68. ‘US photography professor who covered ongoing protests barred from
Hong Kong’, Hong Kong Free Press, 4 January 2020; “The Human Rights Watch Head
Was Barred From Entering Hong Kong. Activists See Worrying Trend’, Time Magazine,
13 January 2020; ‘Beijing to oust US reporters from New York Times, WashPo, Wall
Street Journal from China and bar them from journalism in Hong’, Hong Kong Free
Press, 18 March 2020.
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er» was cancelled having mocked the police force for commandeering more
personal protective equipment than the Department of Health.®® The NSL
provided new levers for accelerating the campaign to exert «comprehensive
jurisdiction» over freedom of speech. It introduced pure speech crimes, with
the government claiming that protest slogans and then blank placards were
illegal — and arrests followed on this basis.” Foreign correspondents experi-
enced substantial delays and denials of visas since the setting up of a national
security division within the Immigration Department.”" By refusing to give
assurances in relation to press freedom or explicitly lay down red lines, the
government exploited uncertainty to maximise fear and self-censorship.”

As the crackdown unfolded in real-time, the proprietor of Hong
Kong’s only remaining pro-democracy newspaper Apple Daily (Fi5% H3R),
Jimmy Lai (B2%74%), was a high-value target. In a carefully choreographed
PR operation 200 police officers raided the newspaper’s offices, parading
the handcuffed 72-year-old Lai in front of selected media before taking him
away. The alleged charges evolved from collusion to fraudulent use of of-
fices for secretarial purposes to inciting secession on the basis of Tweets
and setting up an English language edition of Apple Daily.” Embroiled in
protracted legal wrangles over bail, at the end of 2020 Lai remained in
custody awaiting trial on 16 April 2021.7* The police introduced a de fac-
to press accreditation system and public relations officers wielding «PPRB
Live» microphones jostled for space with journalists on protest frontlines,
literally trying to wrest control of «discursive power» (ifiE4).”> As Hong

69. ‘China’s Leash on Hong Kong Tightens, Choking a Broadcaster’, New York
Times, 9 July 2020.

70. ‘«GFHG, SDGM» Hong Kong netizens reimagine illegal slogan as protest-
ers find Workarounds, Hong Kong Free Press, 3 July 2020; «<Hong Kong police arrest 8
at ‘blank placard» silent protest, Hong Kong Free Press, 6 July 2020; 23/8. Note criminal
law expert Simon Young is of the opinion that technically merely displaying slogans
is not in breach of the NSL.

71. ‘«Five demands» chant may violate law, police warn’, RTHK, 23 August
2020.

72. Foreign Correspondents’ Club of Hong Kong, ‘An Open Letter to the Hon.
Carrie Lam Cheng Yuet-ngor on the National Security Law’, 24 June 2020; ‘Hong
Kong press freedom assured if media give 100% guarantee they will not commit secu-
rity offences, says Lam’, Hong Kong Free Press, 7 July 2020.

73. ‘Jimmy Lai Is Arrested in Hong Kong. Freedom Loses Again’, New York
Times, 11 August 2020; ‘Hong Kong pro-democracy media tycoon Jimmy Lai denied
bail, remanded in custody over alleged fraud’, Hong Kong Free Press, 3 December, 2020;
‘Hong Kong pro-democracy media mogul Jimmy Lai faces national security charge,
bail denied as prosecution cites tweets’, Agence France Press, 12 December 2020.

74. ‘Hong Kong media tycoon Jimmy Lai back in custody as top court accepts
government bid to challenge bail’, Hong Kong Free Press, 31 December 2020.

75. ‘National Day Hong Kong police deploy livestream «presenters» at protest
sites after tightening controls on media’, Hong Kong Free Press, 1 October 2020. On
discursive power see: Kejin Zhao, ‘China’s Rise and its Discursive Power Strategy’,
Chinese Political Science Review, Vol. 1, No.1, pp. 539-564, 4 July 2016.
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Kong dropped 7 places to 80/180 countries in the World Freedom Index,
ranking just below El Salvador, the trend was clear.” International media
began to vote with their feet, the New York Times being the first to relocate
one third of its bureau staff to Seoul.”

4.1.2. The acadeny

A similar pattern can be observed with respect to academic freedom as the
chilling effect of the NSL began to bite. Prior to the NSL a music teacher
was sacked for allowing pupils to sing a protest anthem.”™ Post-NSL, se-
lective persecutions intensified with two teachers deregistered for life by
the Education Bureau for allowing a brief discussion of the topic of Hong
Kong independence in a life education class and making a factual error in
a lesson about the opium wars. The Chief Executive pledged to eliminate
«bad apples» after a vitriolic campaign by the state-owned Ta Kung Pao news-
paper.” Generally, in the primary and secondary sectors where self-censor-
ship was less effective, there seems to have been a greater reliance on direct
censorship. Following the removal of books written by democracy activists
from public libraries,* the critical-thinking subject Liberal Studies became
a focal point of the ideational inquisition. Teaching unions expressed con-
cern after textbook revisions deleted references to «the separation of pow-
ers»,*! provoking a terse response from the Chief Executive and HKMAO
that «<Hong Kong has no separation of powers».* Finally, the Education
Secretary announced sweeping changes to Liberal Studies that effectively
gutted the subject, laying the ideological foundation for the promotion of
Beijing’s direct rule.*

76. Reporters Without Borders (RSF), 2020 World Press Freedom Index.

77. ‘New York Times Will Move Part of Hong Kong Office to Seoul’, New York
Times, 14 July 2020.

78. ‘“Teacher fired from «patriotic» school over democracy anthem «Glory to
Hong Kong» (YP) South China Morning Post, 10 June 2020.

79. ‘Hong Kong teacher struck off for allegedly promoting independence as
Lam vows more action against «bad apples»’, Hong Kong Free Press, 6 October 2020;
‘Second Hong Kong teacher sacked, this time for Opium War blunder as lawmaker
says punishment too harsh’, Hong Kong Free Press, 13 November 2020.

80. ‘Democracy activists’ books unavailable in Hong Kong libraries after new
law’, Reuters, 6 July 2002.

81. Hong Kong Professional Teachers’ Union, ‘ZH [l I & @ #0R H185T
MWHERA TREFIRES | B [Bufi® & | 57 (‘Hong Kong Professional Teach-
ers’ Union Replies to Amendment of High School General Education Textbooks
«Consultation» not professional «Political Screening» amounts to real interference’),
19 August 2020 (https://www.hkptu.org/73399).

82. ‘Beijing agencies express support for Chief Exec. Carrie Lam’s stance that
Hong Kong has no separation of powers’, Hong Kong Free Press, 9 September 2020.

83. ‘Govt to rip up liberal studies for a «fresh start»’, RTHK, 26 November 2020.
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In the tertiary sector, «Lennon Walls»** were destroyed, then banned.*
As in secondary schools, in accordance with Article 10 of the NSL curricu-
la are being prepared for national security education.®® With the legal ap-
peals process exhausted, academics jailed for civil disobedience during the
Umbrella Movement Shiu Ka-chun (H8%3%) and Benny Tai (Fif#%E) were
respectively purged from Baptist University and HKU. Tai was tenured, but
the university’s governing Council packed by former Chief Executive and
University Chancellor C.Y. Leung with Beijing loyalists — with less than half
the membership being academic staff — acted against the Faculty Senate’s
advice in voting to dismiss him.*” Described as «poetic justice» by the Liai-
son Office, this sent a chill down the spine of the academy.*® Beijing fur-
ther entrenched its direct control over HKU with the appointment of two
Tsinghua professors as vice-chancellors, both CCP members, although one
of them concealing it.* The chill was reflected in Hong Kong’s Academic
Freedom Index, which dropped from 0.8 to a historic low of less than 0.5
(on a scale of 0-1).%

84. Inspired by the original Lennon Wall that spontaneously appeared in
Prague on the eve of the Velvet Revolution in 1988 to mourn the murdered pop-icon
John Lennon in 1988, but which soon became a forum for the expression of dissent
against the communist regime of Gustav Husak, «Lenon Walls» re-emerged in Hong
Kong during the 2014 pro-democracy Umbrella Movement and again in 2019 amidst
the anti-extradition protests. Composed of a colourful, collage of pro-democracy
messages scrawled onto Post-It notes, Lennon Walls serve as a site of social mobilisa-
tion and a symbol of public protest.

85. ‘University of Hong Kong pro-democracy message board destroyed’, Hong
Kong Free Press, 13 July 2020.

86. ‘Hong Kong Catholic diocese urges schools to promote national security
education’, Hong Kong Free Press, 7 August 2020.

87.  CEMPIRAARE AN TR R OB IE A R R IE 22
(Hong Kong Liaison Office Spokesman: HKU’s Dismissal of Dai Yiuting is Poetic
Justice’), People’s Daily, 29 July 2020.

88. ‘Hong Kong academics may stay away to evade new law’, Times Higher Ed-
ucation, 6 July 2020; ‘Hong Kong universities rattled by new security law’, American
Association for the Advancement of Science, 1 July 2020.

89. ‘Wi i A B A RRIL PR EET (The Ap-
pointment of Two Overseas Returnee Tsinghua Scholars Accepted, After Enquiry
Shen Zuojun Deletes Party Title), Citizen News, 23 October 2020. Shen Zuojun claimed
to Council he was not a party member, but local media reported that he is listed as a
Party member on Tsinghua’s industrial engineering faculty website, which was sub-
sequently deleted. Shen then said the title was bestowed without his knowledge and
he had renounced Party membership. However, United Front expert Dr Gerry Groot
confirmed it is not possible to give up Party membership.

90. ‘Free to Think 2020, Scholars at Risk Network, pp. 87, 90.
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4.2. Subduwing the legislative branch

2020 saw the culmination of an intense power struggle between pan-dem-
ocrat and pro-Beijing parties for control of the LegCo ending in decisive
victory for the latter. This ignited when Benny Tai published an article in
the Apple Daily in late March that, seeking to build on the success of the
2019 district council elections in which the pro-democrat camp won control
of 19/20 councils, outlined his plan to tactically advance democratic reforms
by winning a majority of more than 35 seats in LegCo."!

LegCo had been deadlocked since October 2019 due to a row over the
passing of a controversial bill that would criminalise insulting the national
anthem punishable by up to 3 years imprisonment. When the pro-establish-
ment chair of the House Committee Starry Lee (4 %) stepped down to seek
re-election, democrat Dennis Kwok (#8%888) was left to preside over the com-
mittee that controls the introduction of all bills into LegCo. Filibustering over
the course of 16 subsequent meetings provoked a torrent of invectives from
the HKMAO and Liaison Office accusing Kwok of adopting «political scorched
earth policies» (BUAH#iLP) to paralyse the legislature.” The deadlock in LegCo
was broken by force in April when, on the basis of flimsy external advice which
contradicted the opinion of LegCo’s own legal officer, Starry Lee, flanked by
security guards, was reinstalled to preside over the House Committee to select
a pro-Beijing chair who would oversee her re-election.”” In the aftermath of
the ensuing bedlam, eight democrat legislators were arrested. Not only was a
pro-Beijing legislator who dragged his colleague along the floor of the house
not arrested,” but the Secretary for Justice, Theresa Cheng (¥4 5if), inter-
vened in active legal proceedings to prevent their private prosecution.”

Having forcibly retaken control of LegCo, the National Anthem Bill was
passed and Beijing explored options to dissipate the momentum of Benny

91. Benny Tai, ‘3. &I KA )1 EHIEY (‘A Legislative Council majority
is the most lethal constitutional weapon’), Apple Daily, 31 March 2020.

92. Liaison Office, “Fifsr[Hi 55 S A ML & P92 H o [ 9t ettt
oy B R R IE Y S (Hong Kong Liaison Office spokesman in respect of
LegCo House Committee problem denounces some legislators malicious «filibuster-
ing» as a breach of oath), 13 April 2020; HKMAO, ‘[H 5Bt IpH K S A #hok
BWNEREEES. ™EEBITAYBRARARIT RS (HKMAO Spokesman:
Legislator Dennis Kwok intentionally broke his oath, seriously abused power, com-
mitted misconduct in public office), 21 April 2020.

93. ‘Chaos at Hong Kong’s legislature as lawmakers battle for control of com-
mittee’, Hong Kong Free Press, 8 May 2020.

94. ‘Hong Kong police arrest 7 democrats in connection with chaos during
May legislative meeting’, Hong Kong Free Press, 1 November 2020. ‘8th Hong Kong
democrat arrested following chaotic legislative meeting, as lawmakers decry political
oppression’, Hong Kong Free Press, 2 November 2020.

95. ‘Department of Justice intervenes and halts Raymond Chan’s private pros-
ecution’, Standard, 6 November 2020.
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Tai’s 35-Plus strategy.” Primary elections were organised by the pro-democracy
camp to strategise how to win a LegCo majority without splitting the vote. The
significant turnout, with 610,000 people voting despite or perhaps because of
the Chief Executive’s fearmongering that participation in the primaries could
amount to subversion under the NSL, tipped the balance in favour of Beijing
adopting a harder line.”” 12 pro-democracy candidates were disqualified on
wide-ranging grounds, including opposition to the NSL. Then on the follow-
ing day, the Chief Executive announced that the September 2020 LegCo elec-
tions would be postponed for a year due to COVID-19.% Breaching Article 69
of the Basic Law that requires elections be held every 4 years, the decision was
subsequently ratified in November by NPC fiat — an exercise of Beijing’s direct
control which underscored the shift from a rule of law to ruling by law.”

The foregoing set the stage for a final coup de grdce by which the NPCSC
issued a decision empowering the HKSAR government to disqualify legisla-
tors deemed to have violated their oaths of allegiance under Article 104 of
the Basic Law.'” Neither an amendment nor an interpretation, the Basic Law
had become irrelevant except as a fig-leaf of legitimacy for the exercise of
raw political power.!”! Four sitting LegCo members, including Dennis Kwok,
were immediately disqualified, prompting the remaining 19 pan-democrats
to resign en masse, finally transforming LegCo into a rubber stamp legisla-
ture.'” The UK government declared the second breach of the Basic Law in
one year.'” In December, a Sichuanese-born investment banker and CPPCC

96. ‘Hong Kong passes China national anthem bill amid protests by democracy
lawmakers’, Reuters, 4 June 2020; ‘White-collar Chinese in Hong Kong face shock tax
bills from mainland’, NAR, 10 July 2020; ‘Gov’t proposal to allow Hongkongers in
southern China to vote draws concerns from democrats over potential fraud’, Hong
Kong Free Press, 4 August 2020.

97. ‘Chief Executive: «Primary election» may have breached National Security
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member, Li Shan (%111), announced the formation of the Bauhinia politi-
cal party (47 %). The Bauhinia Party immediately courted Li Ka-shing and
ambitiously aims to unite disparate pro-Beijing factions, proposing to turn
LegCo into a bicameral parliament with elections in the lower house and
an appointed upper house to ensure «100 years of OCTS».!* With a puppet
executive and comfortable control of the legislature, the separation of pow-
ers was broken and Beijing turned its focus to subjugating the judiciary, but
before assessing the fallout and implications for the rule of law this article
looks briefly at policing and the security services because arguably the rule
of law cannot meaningfully exist without independent and professional law
enforcement.

4.3. Law enforcement and the security services

In contrast to the disproportionate use of crowd control measures verging on
torture that were meted out during the anti-extradition protests in 2019,
with street mobilisation in abeyance during the pandemic and equipped
with the NSL, coercive objectives were achieved with less violence in 2020.
«Asia’s finest» having been co-opted by Beijing, ironically one of the logical
drivers of violent repression — and conversely also an instrumental driver for
the NSL - was the independence of Hong Kong’s legal system. For an inde-
pendent judiciary in 2019 meant, notwithstanding a policy of mass arrests,
in the absence of genuine wrongdoing it was difficult to secure convictions.
Hence, the police acted as vectors of state-sponsored coercion, imposing
immediate costs on protestors by direct violence.!” This was borne out sta-
tistically by a relatively low conviction rate of 52.8% for protest cases across
all courts in 2020.'7 According to police statistics, of 10,171 protest-related
arrests made by 30 November, charges had been laid in about 2,300 cases
resulting in 436 convictions, with charges withdrawn or an acquittal made
in 147 cases to date.'” The scores of acquittals were frequently accompanied
with withering criticims from judges of police officers as «unreliable witness-
es» who «told lie after lie» (K1 K5f) and whose testimony «resembled a
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China Brief, Vol. 19, Issue 15, 14 August 2019.

107. 53.9%, 73.3% and 79.3% for the Magistrates, District and Court of First
Instance respectively in 2008, source: Hong Kong Lawyer, ‘Conviction Rates’, Sep-
tember 2010.

108. ‘Hong Kong Courts Are the Last Check on Beijing’s Growing Power’,
Bloomberg, 23 December 2020.

165



SHELDON WONG

parallel universe». Officers were further excoriated by the courts for failing
to display identification numbers and warrant cards and for unreasonable
use of force.'"

In spite of such criticism, with the protestors’ «five demands» a distant
memory there are no prospects of the police being held to account through
an independent judicial inquiry. A 999-page Independent Police Com-
plaints Commission Report (IPCC) that effectively exonerated the force
from any wrongdoing was rejected as a whitewash by the pro-democracy
camp and international human rights experts.''® Hired foreign consultants
resigned in protest of the IPCC’s lack of powers to summon witnesses and
collect evidence, separately publishing their findings that show abundant
evidence of the excessive use of police force at practically every single pro-
test after 12 June.'"!

As illustrated elsewhere in this essay, selective, politicised law enforce-
ment and non-enforcement continued in 2020."'? A particularly vivid case
in point was the singling out of 15 democracy activists, including 82-year-
old Martin Lee (ZFF$#), for participating in a peaceful unauthorised as-
sembly together with 1.7mn Hong Kong citizens.'” Without the difficulties
of collecting evidence in the thick of mass protests and equipped with new
instruments of lawfare under the NSL, there has been a wave of arbitrary
arrests. Nebulous NSL offences together with carefully selected nation-
al security judges enhance the chance of a conviction. Even if ultimate-
ly acquitted, the police can confiscate the travel documents of those they
have arrested and, with bail denied, suspects are imprisoned for months
awaiting trial. Police have not released figures but it appears that in 2020
30-50 people were arrested under the NSL only four of whom have been
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113. ‘Patten, Rifkind, other politicians and Hong Kong Watch condemn mass
arrests of democracy activists’, Hong Kong Watch, 18 April 2020.
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charged."* Although the NSL does not have retroactivity, up to 20 people
were arrested for offences relating to online political speech before the law
was passed. Without any hope of conviction, the primary aim would appear
to be intimidation.'"

As a backstop to the NSL, HKSAR police and state security person-
nel were reinforced by 4,000 People’s Armed Police Force (PAPF), the par-
amilitary wing of the People’s Liberation Army (PLA) which — in breach of
the Basic Law — were deployed into Hong Kong by air, sea and land from
Shenzhen under the cover of darkness in August 2019 during the PLA’s
annual rotation."'® Reuters confirmed that PAPF at minimum participat-
ed covertly in an observational role monitoring protest tactics last year,'”
prompting questions from legislators in March.!" The PLA presence has
been surged to 12,000 and with 30,000 police officers Hong Kong has
one of the highest officer to citizen ratios in Asia.'" In lockstep with the
NSL, an uptick of PLA military signalling, including combined special
forces exercises demonstrating an ability to intercept fugitives fleeing by
boat on the same day that the new law was passed, coincided to ratchet
up fear."”® Not without irony, when «the Hong Kong 12» fled to Taiwan
by speedboat there appears to have been a degree of co-ordination with
mainland authorities to allow fugitives first to escape, then to orchestrate
an interdiction by the Guangdong marine police in Chinese contiguous
waters so as to maximise punishment and psychological deterrence. This
tends to be confirmed by open source flight tracking data that showed
an HKSAR Government Flying Service plane continuously circling above
the speedboat before it left the small fishing village Po Toi O up until the
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point of capture.'?' The «<Hong Kong 12» were detained incommunicado for
months without access to family-appointed lawyers before a secret trial in
which the Yantian District People’s Court in Shenzhen sentenced them for
up to three years’ imprisonment on the Mainland.'#

4.4. The judiciary, the last defender of the rule of law

Judicial independence has traditionally been described as the corner-
stone of Hong Kong’s rule of law. The most resilient of the three branches
of government, notwithstanding some weakening by appointments and
promotions of regime loyalists, at its core the judiciary is staffed by pro-
fessional judges who decide cases by strict application of the law to the
facts adduced in evidence.'?® However, as outlined elsewhere in this essay
Beijing and its proxies deny Hong Kong’s separation of powers and have
made no secret of their intention to assert the Centre’s comprehensive
jurisdiction over the city.

In late March it was announced that Andrew Cheung (5R#f¢) would
become the next Chief Justice when Geoffrey Ma retires in January 2021.'%*
The choice is not without controversy for Cheung upheld the constitution-
ality of an NPCSC interpretation in 2016 that effectively amended the Basic
Law by retrospectively disqualifying lawmakers for deficiencies in swearing
oaths, a decision that is officially cited by the British government as the
first publicly declared breach of the Joint Declaration.'® Shortly afterwards
three senior judges anonymously told Reuters that judicial independence
was at the heart of a battle for Hong Kong’s autonomy playing out behind
closed doors in the rarefied cloisters of the judiciary. Sources highlighted
three major concerns, namely a dangerous overuse of the NPCSC’s power
of interpretation, relentless pressure on the outgoing Chief Justice by CCP
apparatchiks and the potential for interference in judicial appointments.'?®
So far, the latter has been limited, but this convention hangs by a thread
given that the Judicial Officers Recommendation Committee whose delib-
erations are secret by law comprises the Chief Justice, the Secretary of Jus-
tice and 7 other members appointed by the Chief Executive. Pro-Beijing
lawmakers fired a clear shot across the bows in 2018 when they questioned
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whether Baroness Hale, then president of the UK Supreme Court, was too
socially liberal to serve on the Court of Final Appeal.'?” After the passing of
the NSL, pressure on the judiciary has been ramped up, Henry Litton’s calls
for judicial reform recently being echoed by Zhang Xiaoming who called for
«anti-China» judges to be replaced with «patriots».'*

Despite these pressures, under Chief Justice Ma the judiciary has vig-
ilantly guarded against allegations of bias, both real and apparent. When a
district court judge described protestors as «a terrorist army» and signifi-
cantly departed from sentencing guidelines, expressing sympathy for a man
who stabbed three people, they were refrained from hearing protest cases.
The Chief Justice issued an unprecedented public rebuke against express-
ing «unnecessary political views».'? By the same token, a judge discovered
by pro-Beijing media to have signed a petition against the Extradition Of-
fenders Bill in 2019 was removed from protest cases to avoid the appearance
of possible bias.'*

While the latter was calculated to demonstrate even-handedness to
keep the judiciary out of the political fray, it likely had precisely the op-
posite effect: having taken their first judicial scalp, the pro-Beijing media
were emboldened. Following the aforementioned slew of acquittals, media
linked to the Liaison Office ran an anonymous «one person one word» (
— AN—7%) campaign that singled out five «yellow judges» (¥ ) for al-
legedly lenient sentences and «releasing violent fugitives on bail» (iE
FEGEEFL).S Tu Kung Pao published a list of cases as «evidence of bias»
and ran an editorial that screamed «when he made his verdict, it seems
he forgot his role as the judge, and became the defence lawyer»."* Henry
Litton chimed in denying the existence of a separation of powers and crit-
icising the courts for fettering the executive by «cutting off its hands and
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legs» (W F-#7/l)."* Two of the judges under attack, essentially because the
prosecution had failed to make their case beyond reasonable doubt, were
transferred to the Registry and Obscene Articles Tribunal and disbarred
from hearing criminal cases due to «<normal operational needs»."** Graffiti
has appeared outside courts attacking «dog magistrates> (). Pro-Bei-
jing legislators and the former deputy head of the Independent Com-
mission Against Corruption Tony Kwok launched broadsides against the
Chief Justice, lamenting «preposterous verdicts», letting off «blackshirts»
and chastising Ma for not heeding Litton’s calls for reform.'® The Bar
Association wrote to Secretary of Justice Theresa Cheng stating that such
attacks amounted to contempt of court, urging her in vain to defend the
judiciary’s vestigial independence.'*

Politicisation of the judiciary aside, the power conferred on the Chief
Executive by the NSL to determine which judges can hear national security
cases introduces a real potential for actual bias. Despite the Chief Justice’s
comments that foreign judges are «expressly permitted» under the Basic
Law to hear all cases,'”” an Indian-born magistrate was passed over to hear
NSL cases reputedly because of her nationality.'*® The risk of bias is further
elevated by a sleight of hand that allowed an NSL judge to decide to take
over the non-NSL case of a radio D] accused of «conspiring to utter sedi-
tious words»; as a consequence, «DJ Fast Beat» was denied bail until his trial
begins in May 2021.1%

With the Chief Executive denying the separation of powers, there
has been heightened executive interference in the administration of justice
through the office of the Secretary of Justice. In addition to the vast num-
ber of acquittals suggesting many groundless, politically motivated prose-
cutions, the Department of Justice dropped charges against a man accused
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of threatening protestors with a 10-inch knife affer the trial started."” The
nominal «justice department» frustrated prosecution in the case of a woman
who claimed to have been gangraped inside a police station and sought its
help when police refused to cooperate to identify the offender using DNA
evidence from an aborted foetus.'*! Further to section 4.2, the Secretary of
Justice has intervened without providing reasons to block several private
prosecutions, including those of a police officer who shot a secondary school
student at point blank range in the left lung 3 cm from the his heart and a
taxi driver who mowed down three female protestors when he drove into a
crowd."? It is not clear who is making decisions in the Department of Justice.
The Secretary of Justice has the power to initiate a prosecution, but opera-
tionally in the ordinary course would delegate that decision to the Director of
Public Prosecutions. David Leung Cheuk-yin resigned as Director of Public
Prosecutions in July citing differences of opinion with the Secretary of Justice
over whether there was sufficient evidence to lay charges and if prosecutions
were in the public interest, together with the fact that he had been excluded
from NSL prosecution decisions.'*

Further threats to the rule of law arise from the undermining of
due process and the right to a fair trial. In addition to the procedural is-
sues mentioned at 3.3, Legal Aid was denied in the case of the secondary
school student shot in the lung and a bus company refused to provide
legal assistance to a driver charged with «careless driving» for beeping his
horn at police blocking the road unless he pleaded guilty.'** Charged with
inciting an unauthorised assembly under antiquated colonial legislation
that requires police permission for public gatherings of more than three
people, activist Joshua Wong (3% 2 §%) said he changed his plea to guilty
because he no longer hoped to receive a fair trial.'* The legal profession
has faced increasing pressure. During elections for the Law Society’s gov-
erning Council, the President emailed hundreds of senior solicitors urging

140. ‘Hong Kong Justice Dep’t again drops charges after knifeman allegedly
threatens Protesters’, Hong Kong Free Press, 22 July 2020.

141. ‘Hong Kong woman who accused ofticers of gang rape defends claim after
police chief says she must be arrested for lying’, Hong Kong Free Press, 13 May 2020.

142. ‘Hong Kong democrat says Dep’t of Justice intervention in his police
shooting case «overrides» rule of law’, Hong Kong Free Press, 19 August 2020; i
B A D LA m) B ACR AT S ) R H A 8.2 (‘War On Violence:
Lawyer of taxi driver who broke young girls legs Junius Ho seeks HK$ 82,000 for
costs’), Apple Daily, 22 August 2020.

143, THFins 808 G 5L AR 35 N B 42 30 (Full text of internal email sent by
Director of Public Prosecutions David Leung), Citizen News, 31 July 2020.

144, HrEHR.61 B LA A /LR EL ﬁmhﬁm}ﬁ@fﬁii%ﬁ (New
First World Bus driver beeping police on 9 June prosecuted for careless driving, re-
fused legal support unless guilty plea), Apple Daily, 3 November 2020.

145. Hong Kong Democracy Council, Joshua Wong, Agnes Chow, and Ivan Lam
Remanded in Custody: Trio pled guilty to protest charges expressing no faith in Hong Kong’s
Judiciary system, 22 November 2020.

171



SHELDON WONG

them to back Beijing’s preferred candidates and offering to cast proxy
votes on their behalf, then failed to recuse herself from chairing a meeting
to discuss her conduct.'*® The right to a fair trial is imperilled by new pow-
ers not subject to judicial oversight for state security forces to surveil and
intercept communications between clients and their defence lawyers.!*

As Beijing launched a headlong assault on the judiciary to realise its
direct rule over Hong Kong, the gravity of the situation is underscored by
the resignation of James Spigelman,'** an Australian non-permanent justice
of the Court of Final Appeal, and the UK Supreme Court President’s deci-
sion to review whether it is appropriate for UK judges to continue to serve
on the Court of Final Appeal."*® Thus far resilient, with the other two branches
of govenment in cardiac arrest, in 2020 the fate of the judiciary hung in the
balance together with the survival of the rule of law no less.

5. International relations and the economy: Lifeline for Hong Kong but cold
comfort for OCTS

International politics and economics are a footnote to this essay because
they were not the drivers of change in Hong Kong in 2020. Beyond the
proximate causes of the NSL discussed in section 2.1 it may be that in the
context of intensifying strategic competition with the US and the Trump
administration’s maximalist pushback, Beijing perceived a narrowing of
the window of opportunity for revisionism in Hong Kong. This perception
propelled it to act swiftly in 2020 to reintegrate Hong Kong with the moth-
erland on its own terms.'™ However, the withdrawal of trade privileges,
sanctions, life boat policies, moral suasion and human rights scrutiny were
fundamentally reactive policies incapable of deterring the NSL, Beijing
having correctly calculated that its actions would be met with minimal eco-
nomic costs. On the contrary, internationally, Hong Kong’s second takeover
and the evisceration of OCTS shaped deeper geopolitical forces at work in
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the intensifying strategic competition between China and the United States
and her allies, some authors heralding the emergence of «a new cold war»
with Hong Kong as the tipping point,'”! and Joshua Wong describing the
city as «the new Berlin»."** While history rhymes, it does not repeat itself.
Hong Kong is analogous to Berlin in one way, namely both cities were of
little if no geostrategic importance to any of the great powers, while their
significance is as a symbol in the battle of ideas and their survival indeed
has implications for the credibility of international law and the confidence
of US allies in the rules and norms-based international order more broadly.
It was not by coincidence that Hong Kong was mentioned six times in Sec-
retary of State Pompeo’s Nixon Library Speech that framed Sino-US rivalry
as a struggle between «freedom and tyranny».'* Moreover, Pompeo later
castigated China for «turning Hong Kong into the East Berlin of yesteryear»
in preventing «the HK 12» fleeing from tyranny.'**

5.1. International politics

UN human rights experts and a UK All-Party Parliamentary Group on
Hong Kong began to probe human rights abuses during the anti-extradi-
tion protests in early 2020,"® prompting deputy commissioner of police
Oscar Kwok to dismiss accusations of police brutality as vilification by pro-
testors in order to extort demands.'”® The HKSAR goverment awarded a
£5mn contract to a Mayfair-based PR firm, previously used by Saudi Prince
Mohammed bin Salman following the assassination of Jamal Khashoggi, to
rebrand Hong Kong.'"” This demonstrated that image matters to Beijing,
but perhaps more as an exercise in damage limitation with an eye to reassur-
ing international investors, neighbouring states and BRI partners, as well as
to resuscitate the OCTS brand as a source of domestic legitimacy. As a sen-
ior Liaison Office official told Hong Kong-based Sinologist Kato Yoshikazu,
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when it comes to China’s national security «the value of Hong Kong is less
than zero»."® With few economic levers given Hong Kong’s trade structure
— about half of imports and exports go to China and the rest are fairly di-
versified — perhaps the only deterrent capable of inducing path-correction
might have been a diplomatic strategy that clearly communicated via the
HKSAR government a credible threat to break the dollar peg unless Beijing
reconsidered the NSL." If the aim of the Hong Kong Human Rights and
Democracy Act 2019 was deterrence then, notwithstanding Washington’s
timely decertifying of the HKSAR’s autonomous status the day before the
fateful NPC decision in May, manifestly it failed. In the same respect, Prime
Minister Johnson’s South China Morning Post article of 3 June that exhort-
ed Bejing to pull back from the brink or else «the British government will
change our immigration rules» was downright Quixotic.'® A joint US-UK
effort in June to raise the issue at a virtual meeting of the UN Security
Council was readily blocked by China on grounds of interference with its
«internal affairs».'!

In the aftermath of the NSLs promulgation, the fallout soon spilled
over into self-censorship on US and UK university campuses due to the lon-
garm jurisdiction of Article 38. The Chinese ambassador declared a breach
of the NSL by people protesting on UK soil. As foreign citizens, including
those without HKSAR permanent residence, became wanted fugitives,'®? the
international community was jolted into action. The US moved quickly to
dismantle Hong Kong’s status as a separate customs territory and in 2020
sanctioned 29 Chinese officials for undermining Hong Kong’s autonomy,
extending secondary sanctions to foreign financial institutions conducting
«significant transactions» with targeted individuals through the Hong Kong
Human Rights and Democracy Act and the Hong Kong Autonomy Act that
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was recently passed in June.'™ After declaring that the NSL breached the
Joint Declaration, London overcame longstanding diplomatic inertia and
made good on its promise to provide «a path to citizenship» by offering
renewable five-year visas to at least 3 million British National Overseas pass-
port-holders,'™ with some limited efforts in 2020 by Five Eyes'®® partners
to pick up the slack through life-boat policies to provide asylum and emi-
gration opportunities for the other 4.5 million people, the vast majority of
whom were not born or settled in Hong Kong after 1997.'%°

Multinational coordination was confined mainly to joint statements
between Five Eyes countries and Japan at the G7, UN General Assembly
and Human Rights Council.'"” Nevertheless, with the Interparliamentary
Alliance providing a powerful motivating force there has been some policy
convergence on cancellation of extradition treaties and mutual legal assis-
tance agreements, starting with Ottawa and followed by Canberra, London,
Wellington, Berlin, Paris and Washington.'®® Of the 20 agreements in place

163. US Department of State Press Statement, Michael R. Pompeo, U.S. Depart-
ment of State Imposes Visa Restrictions on Chinese Communist Party Officials for Undermining
Hong Kong’s High Degree of Autonomy and Restricting Human Rights, 26 June 2020; The
White House, The Presidents Executive Order on Hong Kong Normalization, 14 July 2020;
US Department of Treasury Press Release, Treasury Sanctions Individuals for Undermin-
ing Hong Kong’s Autonomy, 7 August 2020; US Department of State Press Statement,
Michael R. Pompeo, Designations of Four PRC and Hong Kong Officials Threatening the
Peace, Security, and Autonomy of Hong Kong, 9 November 2020;'U.S. Sanctions New
Group of Chinese Officials Over Hong Kong’, Bloomberg, 7 December 2020.

164. ‘Hong Kong migration to UK could hit 200,000’, Financial Times, 13 July
2020; ‘UK gives details of new visa offering many Hongkongers pathway to citizen-
ship’, Hong Kong Free Press, 23 October 2020.

165. The Five Eyes is an intelligence-sharing alliance between Australia, Cana-
da, New Zealand, the UK and US, whose existence became a matter of public record
after the 2013 Snowden leaks.

166. ‘Australia warns citizens on travel to Hong Kong over security law’, Fi-
nancial Times, 9 July 2020; Hong Kong Watch, ‘Canada’s lifeboat scheme for Hong
Kongers: HKW explainer’, 12 November 2020.

167. ‘G7 urges China to reconsider new Hong Kong security laws’, Guardian, 17
June 2020; Six-monthly report on Hong Kong’, pp. 4, 16.

168. ‘Canada suspends extradition treaty with Hong Kong over new security
law’, Canadian Broadcasting Corporation, 3 July 2020; ‘China accuses Australia of «gross
interference» after offer of safe haven for Hong Kong visa holders’, Financial Times,
10 July 2020; ‘UK suspends extradition deal with Hong Kong, halts arms exports fol-
lowing enactment of security law’, Hong Kong Free Press, 20 July 2020; ‘New Zealand
suspends Hong Kong extradition treaty over China national security law’, Guardian,
27 July 2020; ‘Germany suspends extradition treaty with Hong Kong citing election
delay — minister’, Agence France Press, 31 July 2020; ‘Security law: France halts rati-
fication of extradition treaty with Hong Kong’, Agence France Press, 4 August 2020;
‘Hong Kong: US suspends extradition treaty over national security law’, BBC News,
20 August 2020.
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before the NSL, ten have been suspended.'® Ironically, as Beijing sought
to create a moral equivalence through retaliatory suspension of extradition
agreements,'’”” Hong Kong has now become the haven for criminals that
the 2019 Extradition Bill purportedly was proposed to avoid. With 43.9%
of Hong Kongers saying they would emigrate if given the opportunity, for
one third of whom Taiwan is the preferred destination, the island played a
cautious role in resettling 5,858 Hong Kongers in 2019 up 41% from the
previous year.!”! If the international community was unable to prevent the
NSL dealing a fatal blow to OCTS, it has offered a lifeline to some of Hong
Kong’s people.

5.2. Economics

Reeling after months of protest and the US-China trade war and already in
recession in 2019,'” Hong Kong’s economy nosedived in 2020 due to COV-
ID-19, contracting 9.1% and 9.0% in the first and second quarters followed
by a smaller shrinkage of 3.5% in the third quarter when unemployment
soared to 6.4%.' The government responded with four rounds of fiscal
stimulus, including HK$ 71 bn of universal cash hand-outs and some tar-
geted measures such as limited wage subsidies, widening its fiscal deficit to
6% of GDP.'™ Nevertheless, Hong Kong’s economy was insultated from the
the shocks of COVID-19 and limited sanctions by strong financial funda-
mentals, including ample fiscal reserves, a minminal debt burden and US$
486mn of foreign currency reserves.'”” Under the Basic Law the city does
not remit taxes to the central government, which assumes the burden of
PLA basing. Overall in 2020, Hong Kong’s nominal GDP was US$ 363.9bn,
which was slightly larger than Malaysia and just below Singapore.'”
Notwithstanding robust financial health, the HKSAR is beset with
deep structural problems arising from a sclerotic, oligopolistic system of
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Guardian, 5 August 2020; ‘Australia’s treaty row with Hong Kong means help with
police investigations «on hold», Guardian, 24 September 2020.
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entrenched monopolies («}i #4Z») stifling competition and engendering
low productivity, high inequality, stagnant wages and social mobility, short-
ages of affordable housing and high living costs.'” The lack of popular ac-
countability and the end of democratic opposition in LegCo was reflected
in a 2020 Policy Address that heavily emphasised deeper integration with
the Greater Bay Area and mega-urban redevelopment vanity projects de-
signed to achieve the schizophrenic objectives of balancing poverty allevia-
tion through the provision of public housing with placating the interests of
real estate tycoons. The government withdrew all legislation to accelerate
the passage of a controversial bill through the rubberstamp parliament that
had stalled for a decade to authorise HK$ 624bn for the Lantau Tomorrow
Vision project;'”® and went on to exempt infrastructure projects of less than
HK$ 50mn from LegCo approval.'”

In 2020, multinational businesses were squeezed between the Scyl-
la of sanctions and the Charybdis of China’s national security imperatives,
the fortunes of HSBC whose shares tumbled to a 25-year low after Beijing
hinted it could be added to an «unreliable entity list» typifying this dilemma
in microcosm."® Western Big Tech companies announced the suspension
of cooperation on data requests with the HKSAR government shortly af-
ter the NSL came into effect, however, US State Department officials ex-
pressed concerns about covert compliance.' Hong Kong’s Securities and
Futures Commission attempted to reassure investors that it is «not aware»
that investment research and short-selling, both of which have been tar-
geted on grounds of national security by mainland regulators, violate the
NSL."2 However, rumours of Xi Jinping’s personal intervention in halting
the US$34bn joint-listing in Shanghai and Hong Kong of Jack Ma’s Ant
Group, were a stark reminder that markets are not immune from the vicis-
situdes of CCP factional politics."®* Against this bleak backdrop, the OCTS
firewall having been breached and the rule of law in retreat, together with
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Street Journal, 12 November 2020.

177



SHELDON WONG

accelerating technological decoupling,' companies began to reconsider

their options. The South Korean firm Naver relocated its Hong Kong data
centre to Singapore and Vanguard, the second largest asset manager in the
world with a portfolio of US$ 5.7tn, moved to Shanghai.'® With 53% of
businesses surveyed by the American Chamber of Commerce considering
leaving,'® Hong Kong ended the year in ignominy having lost its coveted
crown atop the Heritage Foundation’s Index of Economic Freedom which it
had held consecutively for 25 years.'*

6. Conclusion

This year saw the (national) “securitization” of the HKSAR as the PRC abrupt-
ly terminated the OCTS experiment 27 years before the scheduled Second
Handover.'® Outflanked by COVID-19 and hamstrung by social distancing
restrictions that precluded effective mobilisation, civil society was powerless
to mount a final stand. The NSL was drafted in secret without public con-
sultation and foisted upon Hong Kong extra-legally outside the framework
of the Basic Law in «clear and serious breach of the Joint Declaration».
Through institutional and constitutional restructuring, the introduction of
the NSL marked a fundamental shift in Beijing’s Hong Kong policy towards
thinly veiled direct rule.

With the separation of powers shattered by executive capture, coop-
tion of local law enforcement, the overt greenlighting of operations by the
PRC security services in the HKSAR and the total subjugation of the legis-
lature, political warfare was redirected at the city’s independent judiciary.
Wielding four new capaciously drafted criminal offences with draconian
penalties as weapons of lawfare and psychological warfare, the last bastion
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of Hong Kong’s cherished rule of law is fighting a rear-guard campaign
against proxies of the Central Government. With strident attacks amount-
ing to contempt of court on judges increasingly commonplace in the
pro-Beijing media, isolated cases of politicised judgments, the absence of
independent law enforcement and evidence collection, signs of united front
control of the prosecutorial apparatus and infiltration of the Law Society,
and the real risk of interference in judicial appointments, the new Chief
Justice faces an uphill struggle if he wishes to avoid the fate of judges being
reduced to mere administrative officers of the state.

Despite the NSL obviating the need for the state-sanctioned direct vi-
olence that was endemic during the protests, against a backdrop of ramped
up repression in 2020, what began as a decapitation strategy targeting
«a small group of people» quickly metastasised as the chilling effect took
hold. Even if eventually acquitted, denied bail and arbitrarily imprisoned
for months pending the completion of police investigations and the com-
mencement of judicial proceedings with passports confiscated, the state is
able to exploit the NSLs weakening of procedural safeguards to advance
its coercive objectives. Events in Hong Kong this year together with COV-
ID-19 have triggered a re-examination of many countries’ China policies,
both in the region and further afield, especially among allies and partners
of the United States. With the rule of law in retreat, economic depression
and accelerated technological decoupling, footloose international compa-
nies maintaining a footprint in the HKSAR also began to reconsider their
options. In the final analysis, in 2020 Beijing made significant progress to-
wards its objective as defined by Jiang Shigong (31t 2))) in the 2014 white
paper of asserting its «comprehensive jurisdiction» over Hong Kong — with-
out rolling in the tanks and without a shot fired.'® However, if the NSL was
conceived as a tool of limited lawfare, rather than a surgical strike to pene-
trate the OCTS firewall around Hong Kong’s rule of law, its deployment was
more akin to actually detonating a tactical nuclear weapon. At the end of
the year, blackened shards of the «Pearl of the Orient» glistened among the
ashes as invisible fallout radiated across a formerly «Fragrant Harbour».'®
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